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The Environmental Protection agency (EPa) 
and the army Corps of Engineers have drafted 

regulations that would clarify what kinds of bod-
ies of water are covered under the Clean Water act 
(CWa).1 This new definition would serve as the foun-
dation of the CWa, determining the reach of the fed-
eral government’s jurisdiction under this law.

The EPa is developing a scientific study that is 
supposed to answer many of the questions that need 
to be addressed in formulating policy for these regu-
lations. However, instead of waiting until its scien-
tific report is completed, the agency has sent its pro-
posed rules to the Office of Management and Budget 
(OMB) for its review while the report is still in draft 
form.2 This premature action will undermine the 
scientific study and any final rules that are eventu-
ally developed.

The Importance of the Rules. There has been 
long-standing controversy over what the phrase 

“waters of the u.S.” means under the CWa. The EPa 
and the Corps have consistently taken very broad 
interpretations of this term. The united States 
Supreme Court in two recent cases rejected the 
broad overreach taken by both the EPa and the 

Corps.3 The new rules will try again to clarify the 
scope of federal agency power to regulate water 
bodies.

The Scientific Study. In July 2013, the EPa 
assembled a Scientific advisory Board to peer review 
a study the agency compiled called the Connectivity 
of Streams and Wetlands to Downstream Waters: A 
Review and Synthesis of the Scientific Evidence.4 The 
report is supposed to help develop any final rules. 
according to the EPa, “This report, when finalized, 
will provide the scientific basis needed to clarify 
CWa jurisdiction, including a description of the fac-
tors that influence connectivity [of streams] and 
the mechanisms by which connected waters affect 
downstream waters.”5

yet the EPa sent its proposed rules clarifying 
CWa jurisdiction to OMB on September 17, 2013, 
and released its draft scientific assessment for pub-
lic comment on the same day.6 In fact, the scientific 
advisory panel did not meet for the first time until 
December 16, 2013—months after the proposed rule 
was sent to OMB.7 as a result, the proposed rules have 
been drafted well before the report is even finalized.

The EPa claims, “When final, EPa’s science 
report on connectivity will provide the science foun-
dation for agency decisions concerning the imple-
mentation of the Clean Water act. The final rule will 
provide clarification for how that science is translat-
ed to policy.”8

The problem, though, is that the science report 
should first provide the foundation for the proposed 
rules. The EPa and the Corps are effectively jump-
ing ahead to the final rule. This undermines both the 
scientific assessment and the rulemaking process:
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 n Undermining the scientific assessment. The 
EPa has a strong incentive to avoid making major 
changes to the draft scientific report even if the 
scientific panel or the public have feedback that 
would necessitate such changes. If these changes 
were made, the agency would be admitting that 
the proposed rules are not based on sound sci-
ence.

 n Undermining the rulemaking process. The 
public is supposed to have a meaningful voice 
in the notice and comment process. This starts 
with having notice of proposed rules and the 
opportunity to provide comments to the agency 
regarding these proposed rules. This exchange of 
information does not just serve those providing 
comments and affected parties; it also helps agen-
cies in making informed regulatory decisions. 

By not waiting until its final science report is com-
pleted before drafting proposed rules, the EPa is 
giving the impression that its policy decisions are 
a foregone conclusion. There is also the opposite 
problem of the agency developing proposed rules 
that are not under genuine consideration. Since 
the science report could have a significant impact 
on the final rules, the proposed rules could be 
mere placeholders, not a reflection of actual pol-
icy proposals.

 n Introducing logical outgrowth doctrine 
questions. When there is a significant differ-
ence between proposed and final rules, courts 
may decide that agencies must start the process 
all over again by drafting new proposed rules. 
according to the D.C. Circuit Court of appeals, 

“Given the strictures of notice-and-comment 
rulemaking, an agency’s proposed rule and its 
final rule may differ only insofar as the latter is 
a ‘logical outgrowth’ of the former.”9 The EPa 
and the Corps’s jumping the gun and issuing pro-
posed regulations that could significantly differ 
from the final rules could be a costly waste of time.

The Integrity of the Process. The proposed 
rules should not be drafted until after the scientific 
report is finalized and based on sound science. OMB 
should send back the proposed rules to the EPa and 
the Corps until the scientific assessment has been 
finalized and the credibility of the report is estab-
lished. 

Even if this process is followed, this in no way 
means that the rules would reflect sound policy or 
even be grounded in sound science; however, at least 
the EPa would be letting its final science report 
inform the proposed rules. If this does not happen, 
legislation on this critical issue would be warranted.
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